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KAVANAUGH HAS AN UNSETTLING RECORD ON 
DEMOCRACY 

Judge Kavanaugh's record raises serious concerns that he would 
expand the power of big money in politics, weaken voter protections, 
and insulate the president from the rule of law. Senators must press 
Kavanaugh and critically examine his track record on these issues. 
 

PRESIDENTIAL POWER 
Judge Kavanaugh takes an expansive view of presidential power as it relates to 
legal oversight over misconduct by the president or the president’s associates. 

In 2009, Judge Kavanaugh opined in a Minnesota Law Review article that presidents 
should be free from “time-consuming and distracting” lawsuits and investigations, and 
that the indictment and trial of a sitting president “ill serve[s] the public interest.”1 He 
also urged Congress to consider a law exempting the president—while in office—from 
criminal prosecution and investigation, including questioning by criminal prosecutors 
or defense counsel.2  

These views suggest Kavanaugh would approve congressional efforts to insulate 
President Trump from the Mueller probe into his 2016 presidential campaign, and 
block efforts to hold him accountable. A Justice who believes checks on criminal 
behavior should not apply to the president raises serious rule-of-law concerns.  
 

MONEY IN POLITICS 
Kavanaugh’s long money-in-politics record shows he is skeptical of reforms to 
rein in big money, played a key role in the creation of super PACs, and is willing 
to go to great lengths to get the outcomes he wants. 

Judge Kavanaugh has authored six opinions about money in politics3 and joined 
another five.4 There is reason to believe that if confirmed, Kavanaugh would be more 
aggressive in lifting restrictions on big money than Justice Kennedy, who was no friend 
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of reform, but at least strongly supportive of disclosure measures. Although Judge 
Kavanaugh has occasionally upheld campaign finance laws, he has often done so in 
such a way as to restrict their scope or invite further Supreme Court scrutiny.  

Kavanaugh’s record reflects some of the most radical deregulatory impulses of the 
Supreme Court under Chief Justice Roberts. According to Kavanaugh:  

 Money is “absolutely” the equivalent of speech;5 thus, the contribution and 
expenditure of money requires the same constitutional protections as other 
political speech.6  

 The only form of political corruption that justifies campaign finance measures is 
quid pro quo corruption and its appearance (or essentially, bribery).7  

 SuperPAC and other “independent” spending limits cannot be justified by the 
interest in preventing corruption; thus, such spending is strictly protected and 
may not be regulated regardless of the influence it exerts over candidates and 
elected officials.8 

 The interest in political equality cannot justify campaign finance restrictions, as 
“restrict[ing] the speech of some elements of our society in order to enhance 
the relative voice of others is wholly foreign to the First Amendment.”9 
(Kavanaugh believes this principle is “one of the most important sentences in 
First Amendment history.”10) 

Kavanaugh has been hostile to reforms to rein in the power of big 
money in politics. 

He paved the way for super PACs, before the Supreme Court signaled in Citizens 
United that “independent” spending received near-absolute constitutional 
protection.   

 In EMILY’s List v. FEC,11 decided a year before the Supreme Court’s decision in 
Citizens United, Kavanaugh struck down FEC rules developed to address an 
influx of spending by outside organizations in the 2004 elections. The rules 
regulated the extent to which organizations that engage in both state and 
federal electioneering must comply with federal contribution limits.12  

 Kavanaugh held that the rules violated the First Amendment because 

they did not serve to prevent corruption—“the sole basis for regulating 
campaign contributions and expenditures.”13 

 He stated that “independent” non-profits are “constitutionally entitled 
to raise and spend unlimited money in support of candidates for 
elected office,”14 because it is “implausible that contributions to 
independent expenditure political committees are corrupting.”15  

 He brushed off fears that even massive outside spending could corrupt 
the political process, opining that if a non-profit that is independent of a 
candidate’s campaign spends its donations on election activities, “those 
expenditures are not considered corrupting, even though they may 
generate gratitude from and influence with officeholders and 
candidates.”16 
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 After EMILY’s List, the Supreme Court held in Citizens United that limits on 
“independent” expenditures to do not serve to prevent corruption or its 
appearance.17 Shortly thereafter, when faced with a challenge to contribution 
limits as applied to groups engaged only in “independent” spending, the D. C. 
Circuit believed it was compelled by Citizens United to strike them down.18 
Kavanaugh joined the en banc D.C. Circuit in in SpeechNow.org v. FEC to 
invalidate the limits,19 giving rise to the phenomenon of Super PACs.     

 Nine years since EMILY’s List, we have experienced an explosion of outside 
spending, with wink-and-nod coordination between candidates and outside 
spenders which on paper are “independent.”20 

Judge Kavanaugh’s record raises concerns he would vote to strike down disclosure 
laws, putting him to the right of Justice Kennedy.    

 In Independence Institute v. FEC,21 Judge Kavanaugh went to great lengths to 
keep a case alive that challenged the federal “electioneering communications” 
disclosure provisions in the McCain-Feingold Act, although they had already 
been twice upheld by the Supreme Court.22 The district court had rejected the 
challenge as “obviously without merit.”23 Kavanaugh reversed based on a novel 
theory that would limit disclosure based on a spender’s tax-status, a theory 
subsequently rejected by a three-judge court and the Supreme Court.24 His 
approach raises serious questions whether he will support political disclosure 
measures vital to maintaining transparency and accountability in our 
democracy. 

He has also signaled an openness to revisiting the “soft money” contribution 
restrictions.  
 
 In a 2010 decision, he upheld the party soft money limits of the McCain-

Feingold Act, but only because he felt bound as a lower court judge by earlier 
Supreme Court precedents approving these limits.25 In a 2016 interview, he 
suggested, without prompting, that the Supreme Court might reconsider 
these “soft money” limits.26  

  

Kavanaugh’s record on money in politics has been marked by judicial 
activism.  

He is willing to overreach to get the outcomes he wants. 

 Kavanaugh’s sweeping decision in EMILY’s List turned a case that could have 
been decided on administrative law grounds into a broad constitutional ruling 
with profound consequences for our ability to regulate the influence of big 
money in elections. The plaintiff had not sought such a broad First 
Amendment holding, but Judge Kavanaugh delivered one.27 In the process, he 
disregarded controlling precedents, drawing a stinging separate opinion from 
another conservative judge, who observed the opinion was inconsistent with 
the time-honored doctrine that courts should rule on constitutional issues only 
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when they must.28  
 

 In Independence Institute, Kavanaugh claimed that although the Supreme 
Court had repeatedly upheld the disclosure provisions being challenged, it had 
never considered whether they were constitutional as applied to a section 
501(c)(3) charity like the plaintiff. He justified his departure from precedent on 
grounds that “later cases often distinguish prior cases based on sometimes 
slight differences.”29 His theory was ultimately repudiated by a three-judge 
court and later the Supreme Court.30  

Even when Judge Kavanaugh has occasionally upheld campaign finance laws, he 
read the law narrowly or invited the Supreme Court to reconsider it.  

 His narrow reading of the Federal Elections Campaign Act in Bluman v. FEC —a 
case upholding the federal ban on campaign contributions and expenditures 
by “foreign nationals”31—would leave the door open for unlimited spending by 
foreign powers on what Kavanaugh called “issue advocacy.”  His interpretation 
means that the law likely would have covered only a small fraction of the 
campaign activity attributed to Russian operatives in the 2016 elections. 

 The challenge was brought by individuals residing in the U.S. on 
temporary visas who wished to donate to certain candidates. One also 
wanted to distribute flyers expressly advocating for Obama’s re-election. 

 Kavanaugh held that banning contributions and expenditures by 
foreign nationals did not violate the First Amendment, citing precedent 
that the government may exclude foreign citizens from activities 
“‘intimately related to the process of democratic self-government.’”32  

 But he went out of his way to narrowly interpret the ban, asserting that 
it applied only as to a “certain form of expressive activity closely tied to 
the voting process—providing money for a candidate or political party 
or spending money in order to expressly advocate for or against the 
election of a candidate.”33 This construction leaves room for unlimited 
foreign spending on electoral advocacy posing as “issue advocacy” – 
including ads seeking to incite division amongst Americans on the 
bases of race and religion,34 and that skirt the line of express advocacy 
with messages like “Hillary is Satan.”35   

 His analysis casts doubt on whether he would approve of efforts, such as 
the Honest Ads Act,36 to strengthen the foreign national ban and 
disclosure laws to prevent foreign interference in future elections. 
Kavanaugh must be pressed about his views on the permissible scope 
of laws seeking to shield our elections from the influence of foreign 
powers.  
 

 Kavanaugh followed the Supreme Court’s controlling decision in McConnell v. 
FEC to uphold the party “soft money” limits of the McCain-Feingold Act in 
Republican National Committee (RNC) v. FEC. But he also signaled his 
reluctance to do so, suggesting the Supreme Court could “clarify or refine this 
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aspect of McConnell as the Court sees fit.”37 The Supreme Court declined to 
revisit its precedents and reaffirmed the constitutionality of the limits.38   

 The RNC had argued that under Citizens United, it was entitled to raise 
and spend unlimited soft-money funds on activities that it claimed did 
not relate to federal elections, such as redistricting activities, grassroots 
lobbying efforts, and ads supporting state candidates. 

 Kavanaugh said that the RNC’s arguments “carrie[d] considerable logic 
and force,” but found that as a lower court judge, he lacked the 
authority to “clarify or refine McConnell” or “otherwise get ahead of the 
Supreme Court.”39 His adherence to precedent likely does not signal his 
support for the soft money limits on contributions to political parties – 
which he has elsewhere indicated could be challenged again – but 
rather, simply a lower court judge’s required deference to binding 
precedent. As he conceded, the Supreme Court already had “squarely 
addressed” this issue.40  

 

Trump’s nominee must be pressed on money in politics. 
 
 Americans of all parties understand that our campaign finance system needs 

fundamental changes.41   
- The current system allows powerful donors to drive elections and public policy. 

The individuals in this donor class are disproportionately wealthy, white, and 
male compared to Americans as a whole.42   

 A clear majority would like to see a Supreme Court justice who would limit the 
influence of big money. 
- More than 64 percent of voters said they wanted Trump to pick a nominee 

who would “limit the amount of money corporations and unions can spend on 
political campaigns,”43 including 70 percent of Democrats, 60 percent of 
Independents, and 67 percent of Republicans. 

- In another poll, 63 percent of voters—including 54 percent of Republicans and 
60 percent of Conservatives—say it’s “very important”44 that he pick someone 
who is “open to limiting the influence of big money in politics.”45 

 Trump promised to nominate individuals in the mold of Justice Scalia, an ardent 
opponent of limits on big money, and vetted46 nominees through White House 
Counsel Don McGahn,47 one of the Commissioners most hostile to campaign 
finance rules in the history of the Federal Election Commission (FEC). 

 Trump’s first Supreme Court nominee, Justice Gorsuch, refused to answer 
questions about his money-in-politics record, but has already proven a vote in favor 
of big money.48 
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VOTING RIGHTS 
Judge Kavanaugh’s record suggests that he may jeopardize the freedom to vote 
and that he is likely to refuse to fairly consider claims of disparate racial impact. 

Unfortunately, ours is a long history of excluding people from the democratic process 
on the bases of race and ethnicity, which continues to play out today through 
restrictions on the right to vote that disproportionately hurt Black and Latino voters. 
Voting rights cases require sensitivity to this history, and to the disparate impact of 
voting laws on people of color. Here Judge Kavanaugh’s record also raises concerns.  

Judge Kavanaugh has disregarded evidence of discriminatory 
purpose. 
 
In 2012, Judge Kavanaugh authored a three-judge court opinion approving South 
Carolina’s voter ID law under Section 5 of the Voting Rights Act (the law which, before it 
was gutted by the Supreme Court, required certain state and local jurisdictions with a 
history of discriminatory voting practices to obtain approval from the federal 
government before enacting changes to voting laws).49 In the opinion, Kavanaugh 
rejected the Department of Justice’s claims that the law would have a discriminatory 
impact on voters of color.  

 Kavanaugh also rejected that the law had a discriminatory purpose, even 
though there was strong evidence that it did.50 In the record was an email 
exchange in which a state legislator responded approvingly (“Amen”) to an 
email from a constituent stating that if African Americans were offered money 
to get Voter IDs, “it would be like a swarm of bees going after a watermelon.”51 
While the opinion acknowledges the constituent’s disparaging remarks 
demonstrating “Racial insensitivity,” it does not properly acknowledge the 
lawmaker’s response to the constituent’s remarks – and says, “views of one 
constituent—and one legislator's failure to immediately denounce those views 
in his responsive email, as he later testified he should have done—do not speak 
for the two Houses of the South Carolina Legislature, or the South Carolina 
Governor.”52 

 Notably, the South Carolina law was only approved after the state made clear 
that it would broadly interpret a provision in the law (the “reasonable 
impediment” provision) allowing individuals without the required ID to sign a 
declaration and vote by provisional ballot. Any such provisional ballot must be 
counted as long as the declaration is not false, regardless of the reason the voter 
does not have a photo ID. Nonetheless, Judge Kavanaugh downplayed the 
individual and cumulative burden on voters forced to sign declarations and cast 
provisional ballots as a result of the law.53 He also ignored the Department’s 
evidence that this option could “be applied differently from county to county, 
and possibly from polling place to polling place, and thus risks exacerbating 
rather than mitigating the retrogressive effect of the new requirements on 
minority voters.”54  
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Judge Kavanaugh’s record demonstrates hostility to racial disparate 
impact claims.  
 
In Greater New Orleans Fair Housing Action Center v. HUD, 55 Kavanaugh joined an 
opinion dismissing a disparate-treatment claim, which challenged the manner in 
which grants were calculated for post-Hurricane Katrina property repair. Community 
housing groups alleged the relief calculation disadvantaged black homeowners by, 
among other things, tying the grant ceiling to the pre-Katrina home values and leaving 
black homeowners to shoulder a higher cost deficit.  

 The opinion reveals a cavalier attitude about disparate racial impact, stating 
that “[i]n any state where African–American and white homeowners have 
significantly different economic profiles, it will presumably be the case that 
particular elements of a complex formula … will have a disproportionate 
negative impact on African-Americans, an impact potentially offset by other 
elements of the formula.”56 As an example, the court noted that African 
Americans recovered less money from insurance on average, “so that the 
formula’s deduction of insurance proceeds from the grant appears to favor 
African-Americans.”57 The court even stated that “the $150,000 cap on total 
grants would seem to disfavor wealthier (and therefore, according to the 
[plaintiffs] study, disproportionately white) grant recipients.”58  

 Beyond dismissing the plaintiffs’ claim, the opinion launched wide-ranging 
attacks on the ability to prove disparate impact in any case, by attacking various 
measurements of disparate impact without providing a clear benchmark for 
future cases. Judge Rogers’ concurrence in the case makes the concerning 
broad sweep of the opinion clear:  

[T]he majority takes a strange turn in disposing of these appeals. . . . 
[T]he majority meanders into disparate impact theory—without 
citation to authority—and into benchmark suppositions not briefed by 
the parties much less argued in the district court, and set up only to be 
rejected without record evidence on either side of the new constructs 
while ignoring support for plaintiffs’ evidentiary proffer. . . . Along the 
way, the majority even speculates that white recipients might have 
disparate impact claims under a different, size-of-grant benchmark. 
One might well wonder what purpose these meanderings have other 
than to posit hurdles for future disparate impact claims.59 

Judge Kavanaugh should be questioned about carefully assessing cumulative burdens 
on the right to vote, as well as his views on accepting at face value state interests in 
preventing “voter fraud” without any evidence. He must also be pressed on analyzing 
discriminatory intent and disparate impact claims, and whether he believes federal civil 
rights statutes that outlaw practices that have an unjustified disparate impact based 
on race—including the Voting Rights Act, the Fair Housing Act, and Title VII concerning 
employment—are constitutional.  
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